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Kpuminanictuka 8 aABOKAaTCbKiN AIANBHOCTI : maTepiany HayK.-MpakT.
koHo. (25 nucronaaa 2016 p., Kuis) / Akagemia ansokatypu YKpaiHu. Kuis:
BL, AAY, 2016. 112 c.

25 nuctonana 8 Akaaemii aaBokaTypu 3i6panwcAa BiAOMi KPUMIHANICTK, aABOKATH,
HayKoBUi, acnipaHTu Ha opranizosaHy Kadeapoio KpUMiHanbLHOro npouecy Ta KpUMi-
HaNICTUKKM HAYKOBO-NPAKTUYHY KoHbepeHLito «KpumiHanicTuka 8 a/BOKATCbKiN AiANb-
HOCTi». Biakpus KoHpepeHUito aKagemik HauioHanbHOI akaaemil NpasoBuUx Hayk YKpa-
iHu, npodecop BnagneH foH4UapeHKoO — ioro Haykosa Aonosigb byna npucsayeHa Temi:
«MoTpebu i MOXAUBOCTI BUKOPUCTAHHA a/lBOKaTOM KPUMIHaNICTUYHUX 3HAHbBY. Bucry-
WKW BiAOMI YKPaTHCBKI KpumiHanictu: npod. fopa 1L.B., npo¢. KonecHuk B.A., npod.
Hasapoe B.B., aou. bospos B.l., gou. Cucoexko. [.l. (AAY), npod. Komok LI, npod.
Anoscbka O.T. (KHY), npod. Slykanuukos E.A. (K1), npod. Binenuyk M.A. (KYn), npod.
KnumeHko H.l. (Esponeiicbkuii yHiBepcuTeT), A0U. ANleKCaHAPEHKO 0.B., pou,. CamoaiH
A.B. (HABC), aou. Kononiok B.M. (KHAICE) Ta iHwi. Y AONOBIAAX Y4ACHWKIB KOHdepeH-
uii Npo3sy4anu BKpaW aKkTyasbHi npobnemun BUKOPUCTaHHA KPUMIHaNICTUKK Y 3aXUCTI
npas MOAUHN, npeACTaBHUUTBI NOTEepninoro, 06roBOpeHi BaWNUBI NPAKTUYHI NUTAHHA
KPUMIHANICTUMHOT TAKTUKU 3aXUCTY, BUKOPUCTAHHA TEXHIYHUX 3acobiB afBOKAaTOM TOLWIO.
Ko)KHa 3 NOCTaBNeHux y BucTynax npobnem 3acnyrosye ysaru i NOAANbLIOr0 HayYKOBOTO

BUBYEHHA Ta NPAaKTUYHOIO 3acTOCyBaHHA.

© Axapemia agsoKaTypu Ykpainu, 2016.
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TAKTUUHI TA IMPOLIECYAABHI OCOBAMBOCTI AIAABHOCTI
3AXMCHHMKA TTIA YAC [IEPEBIPKH PIIIEHBb CAIAYHMX CYAAIB
B AITEAALIIFIHOMY TTOPAAKY

TACTICAL AND PROCEDURAL FEATURES OF ACTIVITY OF ATTORNEY AT LAW DURING
THE REVISION OF THE DECISION OF INVESTIGATING JUDGE BEFORE
THE COURT OF APPEAL

B. B. JIETKUX
Legkykh V. V.

acnipaHm Kagedpu KpUMiHaneHo20 npouecy i KpuMIHaniCMUuKu AKkaodemil
adsokamypu YkpaiHu
(Haykosuli KepieHUK: npogecop B. T. [OH4YapeHKo)

BUBYEHHA I[HCTUTYTY CAig4oro cypni 6ynv npeametom HayKOBWX
pochigkeHb Haratbox aBTopiB, cepen AKUX B. [. bpuHues, |. B. fnostoK,
}0. M. lpowesui, O. A. y6cbka, O. €. AiaeHKo, C. B. Ecbkos, O. M. KAMMEHKO,
M. M. KostyH, B. T. ManapeHKo, M. A. Noropeubkuid, B. O. Nonentowko,
10. B. PowiHa, M. I. Cipui, tO. B. CkpuniHa, O. C. TKauyk, A. P. TymaHAHL,
O.T. Wwno, B. B. LLiumaHoBCbKMiA, C. T. LLUTOryH T2 iHLW.

3a KMK 2012 poky 3anoBixHi 3ax0Au, 30Kpema i TPUMaHHA nig BapToIo,
33CTOCOBYIOTBLCA: NiA, 4ac A0CYAO0BOrO po3cnifyBaHHA — chiguum cyapeto 3a
KNONOTaHHAM CAiA4Oro, NOTOMKEHUM 3 npoKkypopom, abo 3a K1oNOTaHHAM
npokypopa, a niA Yac CyAoeoro npoBagXeHHA — CyAoMm 3a KNOMNOTAHHAM
npokypopa (4. 4 cT. 176). 3rigHo 34. 1 cT. 233 KMK 2012 poKy, NPOHUKHEHHA
[0 MWWUTNA YX iHWOro BONOAJHHA 0cobu MoXMUBE Ha nigcTasi yxsanu cnig-
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4oro cyaai. Lie Tako CTOCYETbCA TaKux CNiAUMX (PO3LWYKOBUX) Aiit AK: OBLLYK,
OrNA4, CAiQHNIA EKCNePUMEHT, L0 NPOBOAATLCA Y MUTAI UM iHLIOMY BONOAIHHI
ocobu. ObcrexeHHA Ny6AiYHO HEAOCTYNHUX MICLb, UTNA YK iHLIOrO BONO-
AiHHA 0cobu AK HernacHa cnigya (po3lWyKoBa) AiA TaKOX NPOBOAMUTLCA HA
niacTasi yxBanu cnigqoro cyaai (4. 4 cr. 267). BrpyyaHHA y npusaTHe ChinKy-
BaHHA 3AJMCHIOETLCA 3a YXBaNoIo cia4oro cyaai (4. 1 cr. 258). PisHosuaamu
TaKoro BTPyYaHHA € HernacHi cnigui (poswykosi) aji: 1) ayaio-, BiaeoOKOH-
TPOAb 0cobu; 2) apewT, ormnAg i BUIMKA KopecnoHaeHUii; 3) 3HATTA iHdop-
MaLil 3 TPaHCNOPTHUX TENEKOMYHIKaLiiHUX mepex; 4) 3HATTA iHdopmauii 3
eNneKTPOHHUX iHpopMaLitHKX cucTem [1].

AHanis ctatei KIMK, wo peryniotoTs «BTPY4aHHA» CAIAYUX CYAAIB B KpUMI-
HanbHe NPOBaAMEHHA, AJ€ NIACTaBM CTBEPAXKYBATU, WO NOBHOBaMKEHHA
cnigyoro cyaai MOXHa YMOBHO MOAINUTY HA Ti, AKI HanpasneHi Ha 3axucT
npas, ceobog ta iHTepecis ocobu nig 4ac 34iACHEHHA KPUMIHANBHOrO NPOBa-
AXEHHA, Ta Ha Ti, AKi 0bmeXyloTb Npaga i cBo6oau ocobu, B mexax NoBHO-
Ba)keHb cnigyoro cyaai, Hagauux KMK (tpumanHa nig BapTolo, AomaluHil
apewT, obwyK, HaKNaAeHHA apeLwTy Ha MaitHO, BTPYYaHHA Y NpuBaTHe cnin-
KYBaHHA, IHWI HernacHi chipvi aii, Aki notpebyioTb A03BONY Caigyoro cyaai).

OTe, MOXNUBICTb OCKapXeHHA pilleHb CAiavoro cyaai, AKi obmemy-
loTb Npasa 0cobu, B anenauiiHoOMy NOPAAKY — Le LWE OAWH i3 iHCTPYMEHTI8
3axucTy npas i cBobog, Takoi ocobu, Wo GaKTMYHO Haginfe cyn anenauii-
HOI iHCTaHUji Npasom Ta B TOI e yac 060B’A3KOM CyA0BOro KOHTPONIO 3a
piLUEHHAMM CAiAYOrO cyaai, AKUMU OBMENKYIOTLCA NPaBa Ta csoboau nesHoOl
ocobu, OCKiNbKKU «CypoBa NOMWAKA» CAiAYOro Cyahi Npu posrnagi AaHol
KaTeropil cnpaB Mo)Ke NpU3BecTU A0 NOPYLEHHA 3acaf, KPUMiHanbHoro
NpoBaJ)KeHHA, 30Kpema, npasa Ha csoboay Ta 0cobUCTy HeaOTOpPKaHHICTL
npu obpaHHi 3anobidkHoOro 3axogy (TPMMaHHA nNig BapToOlO, AOMALIHBLOO
apewTy, ocobucroro 30608’A3aHHA) Ta HEAOTOPKAHHICTD UTAA YK IHLWOro
BONOAIHHA 0cobu y BUNaaKy HaAaHHA 403BONY HA NPOBeAeHHA OBLWYKY, WO
B CBOIO Yepry MOXe Npu3BoAUTA 40 NOPYLWEHHA NpaBa Ha HEAOTOPKaHHICTL
npasa BIaCHOCTI, OCKiNbKM AOBOAI YacTo Nic/iA NpoBeaeHHA 06LWYKY YacTUHa
MaiiHa ocobu moxe HabyTu cTaTycy TMM4acoBO BUAyHeHoro, abo (nisHiwe)
apewToBaHoro. YuHHum KK nepepbaveHui suuepnHuii, AKKIA He nipnarae
PO3LWMPIOBaNbHOMY TIYMAYEHHI0, Nepenik yxsan ciig4oro Cyani, AKi MOXyTb
ByT ocKkaprkeHi B anenAauitHoMy NOpPAAKY.

YuHHUA KMK He micTuTb okpemux, abo cneujianbHUX NOMOKEHb WOAO
NPOBEAEHHA CYA0BOro PO3rnAagy CAifg4MM CyAAelo, WO CBiAYUTL NPo Heob-
XiAHICTb 3aCTOCYBaHHA 3arafbHWUX 3acaf, KPUMIHANbHOrO NPOBaMMKEHHA.
B ToW camuit yac icHytoTb Aeski ocobauMBOCTI NpU po3rnajj, Hanpuknaa,
KnonoTaHb Npo 3aTpuUMaHHA ocobu, 3 meTolo npusogy ana obpaHHA 3ano-
BixkHOro 3axoay y 3aKpUTOMY PEXMMI, WO GAKTUYHO CBiAYMTL NPO Te, WO B
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AaHOMY BMNAAKY CNiaYWiA Cyana He KepyeTbeA OAHiIE€l i3 3acap KpUMmiHanb-
HOrO NPOBAAXEHHA AK TO FNACHICTD i BiAKPUTICTb CYAOBOro NpOBafXKeHHA
Ta oro nosHe GiKCYBaHHA TexHiuHumK 3acobamu, BIANOBIAHO A0 AKOTO
KPUMiHaNbHe NPOBaKEHHA B CYAAX YCiX IHCTaHL/ 3AiACHIOETLCA BIAKPUTO.
B gaHoMy BMNaAKY npoBedeHHA CyA0BOro 3aCigaHHA B 3aKPUTOMY PEXUMI
06yMOBNEHO TaKowo HeobxiaHicTio anA 3anobiraHHA ocobu nepexosyBaTUCA
Bi, OpraHis 4OCYA0BOr0 PO3CNigyBaHHA Ta/abo cyay.

TakMM YMHOM, Nif Yac Po3rNALY KNONOTaHb CiAYMM CyAAeio He 3aBX AN
MOMYTb ByTW 3acTOCOBaHI 3arafbHi 3acaau KPUMIHaNbHOro NPOBAaAXEHHA i
B TOV CaMMii 4ac, UEe MOXe NPU3BOAUTUA A0 Pi3HOTO TAYMadYeHHA NPOUECY-
aNbHOMo 3aKOHY AK CTOPOHAMU KPUMIHANBbHOMO NPOBAAMKEHHA, TaK i CYAoM.
Hanpuknag, 4. 4 ct. 193 KMK nepeabayeHo, Wo 33 KNOMOTaHHAM cTopiH abo
33 BNACHOIO iHILiaTUBOIO CAiAYMIA CyAnA, CYA MaE NPaBo 3acnyxatu byab-
AKOrO CBigKa Yv AocniauTh Byab-AKi maTepiany, WO MatoTb 3HaYEHHA A/IA
BMPILWEHHA NUTaHHA NPO 33CTOCYBAHHA 3anobiXHoro 3axoay. Takum YUHOM,
B A@HOMY BUMaAKY AONWT CBIAKA He € 060B’A3KOM Ccyay, B TOI CaMmit uac,
OAHIEIO i3 3aranbHUX 3acaj, KPUMIHANbHOTO NPOBAMKEHHA LWOAD be3noce-
peaHOCTi AOCNIMKEHHA AOKas3iB (ct. 23 KNK) nepeabayeHo, Wwo cya, Aochi-
Hye noKasu 6eanocepeaHbo. MokasaHHA y4aCHMKiB KpMMiIHaNbHOro Nposa-
[DKEHHA CyA, OTPUMYE YCHO. TakMum YMHOM, Bigmosa y gonuti ceigka abo
noTepninoro 3 BoOKy caigyoro cyaai, NpussoauTsL A0 BiAXWNEHHA Big AOTPU-
MaHHA 3a3Ha4eHOoro NpuHUMny.

Mpu po3rnagi AaHOTo NUTaHHA HeobXigHO 38epHYTU yBary Ha nNpunucu
n. 22 cr. 3 KMK, sianosigHo A0 AKOI cya nepwoi iHCTaHLji — palOHHWIA,
PaitOHHUIA Y MICTi, MiCbKMiA Ta MICbKPaWiOHHWUM CyA, AKMIA MAE Npaso yxBa-
NWTW BMPOK ab0o NOCTAHOBWUTYU YXBaNy NPO 3aKPUTTA KPUMiHaNbHOro NpoBa-
[KeHHA. OCKiNbKK CAigyoro cyaalo HeMOXNUBO «BigoKkpemnioBaTu» BiA
cyay nepuwoi iHCTaHuji, 8 po3pisi n. 22 cT. 3 KMK Ta BU3HAYEHHA TEPMIHY
«cnipguui cyaaa» srigHo n. 18 ct. 3KMNK, 1o i OCHOBHI 3aCaAu KpMMIHaNbLHOro
NPOBaAXKEeHHA MaloTb 3aCTOCOBYBATUCA chipumm cypaeto. Npore, KMK Haai-
NAE CNiAYOro CYAA AUCKPeLitHUMU NOBHOBAXEHHAMMU, LWOAO besnocepea-
HOCTI AOCNIAKEHHA A0Ka3iB B YACTUHI YCHOTO OTPUMAHHA NOKa3aHb.

| AKWWO, HANPUKNaA, CYA KacauiMHoI IHCTaHUT, AK Bbauvaerben i3 n. 21
cT. 3 KMNK, € cynom, AKKIA MaE KepyBaTUCA 3arajibHUMu 3acafamu KpUMiHanb-
HOrO NPOBaKEHHA, ane, B TOW camuii yac cratTelo 433 KNK nepepbaveHa
3abopoHa AocniakeHHA Byab-AKMX AOKa3is, WO MOXe CBiAMUTU NPO YITKY
NO3uLilo 3aKOHOAABUA LWOA0 OOMEKEHHSA B 3acTocyBaHHi npuHUMny 6e3no-
cepeAHOCTI AOCNIAMKEHHA AOKa3iB CYAOM KacauiViHol iHCTaHUji, To 060B’A3KM
cnigyoro cyani 3 npusoay AOCAIAXEHHA [OKa3iB YiTKO He BU3HaYeHi, Wo
MOXE NPU3BOAWUTY A0 HEOAHAKOBOTO TAYMayeHHA NPOoLECyasibHOro 3aKOoHYy.
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MopAAOK anenauitHoro NPoBaAXeHHA Nig 4ac nepesipku Cyaom anens-
uiHol iHCTaHUii yxBan chiguoro cyaai nepeabayeHo ct. 422 KMNK. Anenauiiive
NPOBaAXKEeHHA 3AiNCHIOETLCA BiANOBIAHO A0 3aranbHUX NONOXKEHb anenawiii-
HOro po3rnaay, BctaHosneHux 4. 1 cr. 405 KIK, 33 BUHATKOM CTPOKiB HOro
NpoBeAeHHA. 3rigHo 3 nonoXeHHAMU CT. 422 KIMK anenAuiiHa ckapra Ha
yXxsany cnig4voro cygdi po3rnafacTbCcA He NisHiW AK Yepes Tpu AHi nicna i
HaAXOOMEHHA A0 cyay anenfAuinHoi iHCTaHL,i.

TakMM 4YMHOM, NOPAAOK anNenALiiHOrO OCKAPXKEHHA yXBan CAiavoro
CyAAi BiAPI3HAETLCA Bif anenAUiMHOTO OCKapPXEeHHA iHWWUX pilleHb nuwe
CTPOKaMW po3rnagy Cnpasu Ta PilleHHAMW, AKi cyA anenfiuinHol iHcTaHuji
Ma€ NpPaBO yXBA/IUTWU 3a HaChiAKamMu anenauiiHoro nepernagy yxsan cnia-
Yoro cyaAai. OTKe, MOXHa 3p0bUTU BUCHOBOK, LLO CyA anenfauifHoi iHCTaHu;i
NOBUHEH KEPYBaTUCA 3araibHUMU 3acaaMU KPMMIHANbHOTO NPOBaAXKEHHSA,
nepenbaveHoro ct. 7 KMK, 6e3 byab-AKkoi anbtepHaTUBHK.

Hanpuknaa, npu yxsaneHHi piweHHA cniguum cyaneio npo obpaHHA
3anob6ixHOro 3axoay, AKe moxe ByTu OCKapIKeHe B anenaLiiiHOMY NOPAAKY,
BUHWKAE NUTaHHA wWoAo HeobxiaHocTi He3nocepegHbLOro AOCAIAKEHHA
AOKa3iB CYAOM anenauiHol iHCTaHUii, 3 ornagy Ha HacTynHe.

Cratreto 409 KIK nepepbaueHo, wo niacrasow ans ckacysaHHa abo
3MiHW CyA0BOTO PilIEHHA NPWU PO3rNAAI CNPaBu B CyAi anenAauiiHoi iHCTaH-
Lii €: 1) HenosHoOTa cyaoBOro PoO3rNAAy; 2) HEBIANOBIAHICTL BUCHOBKIB Cyay,
BUKNAAEHUX Y CYA0BOMY pilleHHi, GakTUYHUM 06CTaBUHAM KPUMIHANbHOrO
NPOBaAeHHA; 3) iCTOTHe NOPYLWEHHA BUMOr KPUMIHANLHOrO npouecyans-
HOrO 33aKOHY; 4) HenpasunbHE 3aCTOCYBAHHA 3aKOHY YKpaiHW Npo KpuMmi-
HaANbHY BiANOBIAANbHICTD.

TobTo, AKWO B anenAujiHiA cKap3i Ha piweHHA chigyoro cyaai npo
3acTocyBaHHA 3an06iXHOro 3axoAy CTaBUTLCA NUTAHHA NPO HEMOBHOTY CyA0-
BOro po3magay, abo npo HesiANOBIAHICTL BUCHOBKIB CNiAYOro cyasi, To MoXe
BUHUKHYTU HeOobXiAHICTb NOBTOPHOrO AOCAIAMEHHA UUX 06CTaBUH. Jluwe
nepesipKa Ta OUiHKa AOKa3is MOXe nNigTBepAWuTW HaABHICTL abo siacyT-
HICTb 06CTaBWH, AKI MaloTb 3HaYeHHA ONA KPUMIHANbHOrO NPOBAaMMKEHHSA.
OcKinbkun AoKasamu B KPUMiHANbHOMY NPOBAAYKEHHI €, B TOMY YKACAI, NOKa-
3aHHA CBiAKiB, NOTepninoro, To 3 ornaay Ha npunucu cT. 23 KNK, cya anens-
WiiHOI iHCcTaHLiT npu nepesipui yxBan chiguoro cyaai 30608’a3aHuii 6e3no-
cepeaHbO gonuUTaTh cBigka abo notepninoro (y pa3i HaABHOCTI), ane AKWO
iCHytOoTb niacTasu, nepegbaveni ct. 404 KMNK.

3HOBY TaKW, BUHWUKAE MUTAHHA, YA MOXKHA BILHECTU A0 TaKWUX nopy-
LWeHb A0CNIOYKEHHA CAIAYUM Cyaaeto, Nif Yac CYA0BOro 3acigaHHA, NPOTOKO-
nis ponuris (cBiAKiB, NoTepninux), a He ix 6e3nocepeaHili AonUT 8 cyai, i Wo
B TaKOMY BUNaaKy 30608'A3aHWI 3pobutk cyay anenauiiiHoi iHCTaHuii ansa
YCYHEHHSA TaKuX NopyLLEeHb.
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Buwe 3a3HauyeHWh aHanis QA€ NiacTaBu CTBEPAXKYBATW, WO 3axXuc-
HUK, B 3aNEXHOCTI Bifi TAKTMYHOI cuTyauii, He no3basneHun MOXNUBOCTI
CTaBUTU MUTAHHA NPO BUKAMK i AONUT CBIAKA CYA0M anenAuinHol iHCTaHUi
nia Yac nepesipKy 3aKOHHOCTI Ta 0BFPYHTOBAHOCTI yXBanKu cnig4oro cyaai.
Mpu LbOMY 3aXWCT NOBUHEH AO0BECTU NEpes CyAoM anenAuinHoI iHCcTaHU,l,
L0 TaKkul A0NUT € 060B’A3KOM Cyay, 3 OrNAAY Ha BUMOrM CT.CT. 23, 404 KINK
YKpaiHu.

CnUcoK BUKOPUCTaHUX AyKepen:

1. KpuMiHanbHUiA NpoLecyanbHUn Kodekc YKpaiHw. HayKoBO-NpaKTU4HWUIA
koMeHTap / 3a 3ara/bHOIO peaaKuieo npodecopis B. . ToryapeHKo, B. T. Hopa,
M. €. Wymuna. Kuis: tOcTinian, 2012. 1224 c.

VYYACTD 3AXMCHUKA ¥ ®OPMYBAHHI CYAOBHX AOKA3IB

PARTICIPATION OF A DEFENDER IN THE FORMATION OF LEGAL AUTHORITIES

€. 4. NYK’'AHYUKOB
Lukianchykov E. D.

BoKkmop opudUYHUX HayK, npogecop, HauioHanbHUU mexHiYHul yHisepcumem
Ykpainu «Kll» imeHi I. CiKopceKo20

B. €. NYK’AHYUKOBA
Lukianchykova V. E.
Haykosul cnispobimHux HAl MBC YkpaiHu

Pesiome: PO3rNANalOTLCA MUTAHHA YHacTi 3aXMCHUKa Y $OpMYyBaHHI Cyd0BWUX OOKA-
3iB. 34iicHeHO NOpPIBHAHHA 3acobiB OTPUMaHHA BiJOMOCTEA NpO OBCTaBUHWU 3/104UHY
CTOPOHOI0 06BMHYBAYEHHA Ta CTOPOHOIO 3axMcTy. [l0BOAUTHCA HeobxiaHICTb NpuBeaeHHA
y BianosiaHicTb 3micTy Hopm KIMK YKpaiHu Ta 3akoHY YKpaihv npo aaBokaTypy Ta aABo-
KaTCbKy AiANbHICTb, AKUMW BPEryNb0BaHO NOPAAOK OTPUMAHHA BiZLlOMOCTEM CTOPOHOIO
3aXMCTY. '

KAN1040BI CNOBa: [OKa3M, A0OKa3yBaHHSA, BiAOMOCTI, 3acobu nisHaBanbHOI LiANBHOCTI,
3aXVCHUK, CNiguni.

Abstract: It is examined the questions concerning the participation of the defender
in the establishment of the court evidence. It is exposed the comparison of the means of
the information acquisition about the crime’s circumstances by the prosecution and the
defense team. It is proved the necessity of the formalization of the content of the provi-
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