MIHICTEPCTBO OCBITU I HAVKU YKPATHI
JIEPYKABHUI BUINIT HABUYAJIBHUU 3AKJIAL
«YKTOPOJChKUI HALIIOHAJIBHUM YHIBEPCUTET»
IOPUINYHUIN ®AKYJIBTET

HAYKOBHM BICHUK
YAKTOPOJACBKOT'O HAITIOHAJIBHOT'O
YHIBEPCUTETY

Cepis

IIPABO

Bunyck 45

Yxkropoa-2017

Towm 2



Kypnan exnioueno 0o nepeniky Haykosux ghaxosux euoamy,
6 AKUX MOICYmMb RYOSIIKYSAMUCs Pe3yTbmamu OUcepmauiintHux pooim
Ha 3000ymms HAYKOBUX CHYNEHI8 0OKMOPA I KAHOUOAMA HAYK 3 I0PUOUYHUX OUCUUNITIH
(Illocmanoea Ilpe3uoii BAK Yxpainu Ne 205/5 6io 08 uepsus 2005 p.,
nposedeno nepepeccmpayiio suoanns, Ilocmanosa Ilpezudii BAK Yxpainu Ne 105/3 6io 08 aunus 2009 p.;
nposedeHo NOSMOPHY Nepepeccmpayilo UOAHHS,
Haxaz MOH Ykpainu Ne 793 6i0 04 aunusa 2014 p. (0ooamox Ne §8).

Haykoguii 6icHUK 8KI04EHO 00 MIMICHAPOOHOT HAYKOMEMPUUHOT ba3u
Index Copernicus International (Pecnyonika Ilonvua)

PEI[AKHIFIHA KOJIETI'IS:

T'onoBHUIi perakTop: Bucara F0.M. — 0.10.H., npogecop
3acrT. roJi. pegakropa: Beaos .M. — 0.10.1., npogecop
BignosBinajabHuii

cekperap: Porau O.5. — 0.10.1., npoghecop
YsieHu peakoJierii: bens B.B. — 0.10.1., npoghecop

Bucara 10.10. — k.10.1., doyenm

Binam O.B. — dokmop meonozii, k.10.H., OoyeHm

Booposuuk C.B. — 0.70.1., npoghecop

Byaeua C.B. — 0.10.1., Ooyenm

BixasieB MLIO. — 0.10.1., doyenm

Taitnimosa Exita — ooxmop npasa, doxmop ¢inocoii (Cnosayvka Pecnybnika)

T'aparonny O.B. — k.10.1., doyenm

TonoBko K.B. — k.70.1., doyenm

T'omomnaii B.B. — x.10.1., doyenm

I'pena S1.B. — k.70.1., Ooyenm

I'pomoBuyk M.B. — x.70.1., doyenm

Jzepa O.B. — 0.10.1., npoghecop, unen-kopecnondenm Hayionanwrol akademii npaeosux Hayk Ykpainu
Jpo3n O.10. — o.70.1., doyernm

Kexxuxosa Mapruna — x.70.H., doyenm (Cnosaywvra Pecnybnika)

Kosau FOuiyc — o.70.1., npogpecop (Cnosayvra Pecnybnika)

Kouoniit A.M. — 0.10.1., npogecop

Jlazyp S1.B. — 0.10.1., npogpecop

Jlemak B.B. — 0.10.1., npoghecop, unen-kopecnondenm Hayionanwhoi akademii npasosux Hayx Yxpainu
Jlenrep S1.1. — k.10.H., doyenm

Mapueasik O.B. — 0.70.H., npogecop

Mpa3 CraniciaB — 0.10.H., npogecop (Cnosayvrka Pecnybnixa)

Haninyak M.M. — 0.n.1., npoghecop

Herpumun O.B. — 0.10.1., npoghecop, akademix Hayionanvrnoi axademii npasosux nayk Yxpainu
Porau IBaH — x.70.1., doyenm (Cnosayvra Pecnyonixa)

Cemepak O.C. — k.10.H., npoghecop

CesprokoB O.I1. — 0.10.1., npoghecop (Pociiticoka Dedepayis)

Cinak M.B. — 0.10.H., npoghecop

Cxpunuiok O.B. — d.10.1., npogecop, axademix Hayionanvnoi akademii npasosux nayk Ykpainu
Crynnuk S1.B. — k.10.H., doyenm

®azukom B.I'. — k.10.1., npoghecop

Yeuepcebkuii B.I. — x.70.1., doyenm

Spema B.1. — 0.e.n., npogecop

PexomMengoBaHo 10 APYKY Ta MOMIMPeHHS Yepe3 Mepexy Internet
BueHoo pajoro [lep:kaBHOI0 BUIIOT0 HABYAJIbHOIO 3aKJIATY
«YKropoacbkmii HaioHAJIBLHUIN yHiBepcuTeT», NpoTokoa Ne 10 Bix 29.08.2017 poxy.

CBionTBO MpO JIep>KaBHY PeeCTpaLiio JpyKoBaHOTo 3aco0y MacoBoi iHdopmaii cepist KB Ne 21500-11300P,
Buzane JlepxaBHOI0 peecTpaliifHoro ciayx6ot0 Yipainu 24.11.2014 p.

Ooiuifinuii caldT BUmaHHsa: www.visnyk-juris.uzhnu.uz.ua

© YKropoachKkuil HalllOHANBHUH yHiBepcuteT, 2017
ISSN 2307-3322 © Ines nu3aiiny oOKIagMHKN HalnexHuTh pod. bucasi F0.M.



Cepis I[IPABO. Bunyck 45. Tom 2

PO3ILT 9
KPUMIHAJIbHUI ITPOIEC TA KPUMIHAJICTHUKA;
CVY/I0BA EKCIIEPTHU3A; OITEPATUBHO-PO3IIYKOBA JISJIBHICTD. .. 9

Axtupcbka H.M. OCOBJIMBOCTI 350PY JIOKA3IB HA TEPUTOPII
[HIINX AEPXKAB Y PAMKAX MDKHAPOIHOI'O CIIIBPOBITHULTBA
I YAC KPUMIHAJIBHOTI'O IMTPOBAJUKEHHS TA IX OIITHKA. ... 89

I'magpimes B.C. OPTAHU3AITMOHHO-TAKTUYECKHE ACIIEKTBI OGECIIEYEHU A
BE3OINACHOCTH CBUAETEJIS, IIOTEPIIEBIIEIO, T'PAYKIAHCKOT'O UCTLA
W MHBIX JINL, COAEMCTBYIOINX YITOJIOBHOMY ITPABOCYIMIO. .. ..ottt 95

Kpasuenko K.C. TAKTUKA OIJISITY MICI{SI ITOJIT
TTIJT YAC PO3CIIJTYBAHHS TOPTIBIT JTFOMBMUL ... 100

Jlerkux B.B. JIESIKI [IMTAHHS [IIOAO I[TPOLENYPU [IPUMHATTS PILIEHD
CYIOM AIIEJIALIIMHOI IHCTAHIII YV KPUMIHAJIBHOMY TTPOBAJUKEHHL . ... 103

JInmancbka M.B. OCOBJINBOCTI 3ACTOCYBAHHA 3AXO/IIB 3ABE3IIEUEHH A
KPUMIHAJILHOI'O IMTPOBAJUDKEHHS IO HEITIOBHOJIITHIX ... 107

Jockyrosa M.C. OKPEMI ITUTAHHS CIIELIAJIIBALLT CYIUIIB
Y KPUMIHAJIBHOMY TTPOBAJIKEHHL............\ o\ttt 113

Magmok O.C. TIOYATKOBI CJIIIUI CUTYALIIT PO3CIAYBAHHS BEUBCTB OCIb I[TOXWJIOT'O BIKY
TA OAMHOKUX OCIB, [TIOB’A3AHUX 13 3BABOJIOAIHHAM IXHIM MAMHOM....................oooiii 119

Cmamiok T.B. TEHE3A 3AKOHOJIABCTBA I1PO APEIIT MAMHA TPETHOI OCOBU
YV KPUMIHAJIBHOMY TTPOLIECL . ......ooiiiiiiiii et 123

Titko I.A. OKPEMI ITUTAHHSI PEAJII3ALIIT TTPABA HA OCKAPXEHHS CYJIOBOI'O PILIIEHHS
SAK ®OPMA 3AXNUCTY [TPUBATHOI'O IHTEPECY B KPUMIHAJIBHOMY ITPOLECL............coooiiiinnn 127

Tomac K.10. TAKTHUKA JJOIIUTY I YAC PO3CIHAYBAHHA ITOCAT'AHb
HA KVJIBTYPHI LITHHOGCTL . ... e 131

Tpopumenko O.A.C. IIPOBJIEMHI IIMTAHH ITPOLECY TIOBYIOBU TA ITEPEBIPKI
KPUMIHAJICTHUHMX BEPCIFL. ... ..ooiiiiii e e et e e 135

Ilany:xa B.B. DOPMA I 3MICT KACALIIHOI CKAPI'M ITPO ITOPYILIEHHS IIPABA HA 3AXVUCT
3ACYPKEHOI'O B CYAI IEPLLIOT TA AITEJIALIAHOT IHCTAHIIE ..o 139

PO3JILI 10
CVIOYCTPI; TPOKYPATYPA TA ATBOKATYPA ... ... 144

3a6oposcbkuii B.B., bucara 10.M. [TPO®ECIHI OBOB’S3KH
SAK HEOBXIJAHUU EJIEMEHT CTPYKTYPU ITPABOBOI'O CTATYCY AIBOKATA.........ooiiiiiieeiee 144

PO3ILT 11
MIKHAPOIHE ITPABO............ooo.oioooooooooooeooeeoeeoeeeeeeeeeeeeeeeeeeeeeee e 152

Kamuarnuii M.B. [IPUHLIWITN OBMEXEHH 1 BEIEHH I KIBEPBIMHU
B MDKHAPOJJHOMY IHOOPMAIIMHOMY TIPOCTOPL. ...ttt 152

PO3I1JI 12
DLIOC OIS IIPABA ... e 159

Bposko H.I. OCOBJIMBOCTI [TPABOCBIJIOMOCTI )KMTEJIB CLJILCHKOI MICLIEBOCTI
B TPAHCOOPMVYIOUOMY CYCIIIIBCTBL....oooiiiiiiiii e 159

Hanyuuummn B.B. TYMAHI3M SK ITIJIIPYHTS PO3YMIHHSA COLIAJIBHOI'O KOHTPOJIIO
TA ITPABOBOT O ITIOPAJKY V¥V ®IJIIOCODCBHKO-ITPABOBUX ITOITIAJAX
M. MOHTEHZL, ®. ITETPAPKI TA H. MAKIABEJIIL .....oooiiiiii e 163

Hanyunummn B.B. PO3BUTOK ©IIIOCOPCHKO-TTPABOBUX VABJIEHD
IMPO COLIAJIbBHUM KOHTPOJIb TA NOI'O B3AEMO3B’ 30K

I3 ITPABOBUM ITOPAAKOM V TOBY CEPEHDBOBIUYSL. ..o 167
Trauenko B.1. [IPUPO/IHE TA IIO3UTUBHE ITPABO: .
KOHLEIIIIA €THOCTI TA BOPOTBEU ITPOTUJIEXXHOCTEU BIIPABL..............oo 171

4



HayxkoBwii BicHUK Y KropoJIChKOTO HalliOHAJILHOTO yHiBepcuteTy, 2017

YOK 343.156

AEAKI IATAHHS ITOAO0 MPOUENYPU NPUHUHSATTS PIIIEHB
CYIOM ANIEJAIIUHOI IHCTAHLIII Y KPUMIHAJIBHOMY ITPOBAJI’KEHHI

SOME QUESTIONS OF THE DECISION-MAKING PROCEDURE
BY THE COURT OF APPEAL IN CRIMINAL PROCEEDING

Jerkux B.B.,
acnipanm xagpeopu KpUMIHATLHO20 NpoYecy ma KpUMIHATICMUKU
Axademii adsokamypu Yrpainu

CratTa npucBsiveHa AeskiM TEOPETUYHUM Ta NPaKTUYHUM NMUTaHHAM LLOAO NPoLeaypy NPUAHATTS pilleHb CyaoM ane-
NAUIVHOI IHCTaHUiT, SKi HMHI He BperyrnbOoBaHi Ha 3aKOHOA4aBYOMY PiBHi. ABTOPOM 3anponoHOBaHO BHECTM 3MiHW 0 YNHHOIO
KpMMiHanbHOro npoLecyanbHOro 3aKOHOAABCTBA B YaCTUHI PO3LUMPEHHS CYD’EKTIB anensuiiHoOro OCKapXXeHHs!, a Takox
3MiHW, NOB'AI3aHi 3 NPOLEAYPHUMN NMUTAHHAMW NPUAHATTS pilleHb CyA0M anensiuinHoi iHCTaHLUii.

KntouoBi cnoBa: anensiuinHa ckapra, anensiyiiHe oCKapXeHHs!, Cy6’ekT anensiliiHoro OCKapXXeHHs!, PilLEHHS cyay
anensuinHoi iHCTaHLIi, BUPOK Ha MigcTaBi yroau, BUNpaBsayBarnbHU BUPOK.

CtaTbs NOCBsILLEHA HEKOTOPLIM TEOPETUYECKMM M MPAKTUYECKUM BOMPOCaM OTHOCUTENBHO MPOLEeAYpbl MPUHSATUS pe-
LUEeHUIA CYIOM anennsiLlMOHHON UHCTaHLMK, KOTOPbIE CETOAHS HEe YPerynmpoBaHbl Ha 3aKOHOZATENIbHOM YPOBHE. ABTOPOM
NPEasIoXKeHO BHECTU U3MEHEHUSI B AE/CTBYIOLLEE YTONOBHOE NPOLECCyanbHOE 3aKOHOLATENLCTBO B YacTy paCLUMPEHNS
CyObEKTOB anennsuMoHHOrO obXanoBaHus, a Takke U3MEHEHWS!, 3aBsi3aHHble C NpouedypHbIMU BOMPOCaMU NMPUHATUSA

peu.leHmZ cyaom anennsauMoHHON MHCTaHUMN.

KnioueBble cnoBa: anennsumoHHas xanoba, anennaumMoHHoe obxanosaHwe, Cy6'beKTbI anennsauMoHHoro obxarno-
BaHu4, pelleHna cyaa anennsuMoHHON MHCTaHUMK, NpuUroBop Ha OCHOBaHWKU cornalleHns, onpaBuaTeanbuZ npuroBsop.

The article addresses some theoretical and practical questions of the decision-making procedure by the Court of Ap-
peal which are not legislatively settled to date. The author suggests amending applicable Criminal Procedural Legislation
in relation to the entity of an appeal, and also amending procedural questions of the decision-making procedure by the

Court of Appeal.

Key words: appeal, entity of an appeal, judgement of the Court of Appeal, verdict by an agreement, verdict of acquittal.

IMocranoBka mpodaemu. MeToro MPOBaPKEHHS B
Cy/l ameNsuiiHol 1HCTaHINi € 3aXKCT IpaB 0cooOH, aep-
JKaBU Ta CYCIILIBGCTBA MIIIXOM IIEPEBIPKH PIIICHb CYITy
MepIioi 1HCTAHIIT Ha MPEeIMET 3aKOHHOCTI Ta 00IPYHTO-
BaHOCTI. Y CBOIO 4epry, NepeBipka pillleHb CyIOM arie-
JISIIHHOT 1HCTAHINT Tepeadayae 4iTKO perfiaMeHTOBAaHY
IpoLeTypy, SIKa BKIIIOUA€ Kijbka etamis. [Iponemypa mpu-
HHATTA pilleHb CyIOM amesiIiifHoi iHCTaHMii MOoYHHA-
€THCS 3 MOMEHTY TOJ[AHHS aNeAIHOT CKapri ocodamu
(cy6’exTamMy amemALiHOTO OCKap»KEHHS) Ha PIllIeHHS,
sIKI MOXYTb OyTH NPEIMETOM ameNsIiiHOl MepeBipKHU.
AHaji3 YMHHOTO MPOIECYaTbHOrO 3aKOHOAABCTBA Ta
CYIOBOI IPAKTHKH, SIKa MOYasia (OPMyBATHCS TIOPIBHIHO
HEaBHO, CBIMYHTH IIPO HEONHAKOBE PO3YMIHHS KoJa
Cy0’€KTIB amelsIiHOT0 OCKapKEHHsI, a TaKOX Hazpiia
MpaKTUYHA MMOTpeda y BH3HAUCHHI MOXKIIMBOCTI OCKap-
JKCHHSI B alelIiHHOMY MTOPSJIKY JESKUX pillleHb Miclie-
BOTO Cyy, siKi He iependaueHi unHHIM KITK.

CraH omnpauwBaHHsS. ATMCNSIIHHE OCKapKCHHS
OyJ0 MpenIMeTOM HAyKOBOTO TMIOIIYKY TaKHX BYe-
Hux, sk HO.I1. Anenin, C.A. Anbsneptr, B.M. bennap-
cvka, H.P. boGeuko, B.I. Tonuapenko, O.B. Kamnina,
0.10. KocTrouenko, B.O. Ilonemomxko, B.K. Ciyues-
cekmii, M.C. CtporoBuy, [.51. @oitaunbkuii, O.I. SHOB-
CbKa Ta 0ararbox iHIIUX.

[Tounnaroun 3 2001 p., BmacHe 3 MOMEHTY BHHHK-
HEHHS B Cy4YacHOMY KPHMIiHAJIFHOMY CYIOYHHCTBI
VYKpaiHu Takoro BHIY NEPErNALy CYIOBHX DIllICHb, 5K
anensiiaui meperiisy (abo amemnsiiitHe 0CKapyKeHHS ),
MIPUJIUTAIIA CBOO yBary NMUTAHHIM amelsiii B KpuMi-

HanbHOMY cynounHcTBl €.B. Bonpmakos, M.M. I'yib-
taii, H.B. Kinen, O.1O0. Koctrouenko, B.1. Tepemerpkuid,
B.s. Mapmami, O.B. Canin, 10.0. ®@inps, 1.1. Kory6eii,
O.C. Kamixka, I.I. CKUIBCBKHIA.

MeTow cTarTTi € aHaji3 MI0J0 MOBHOTH IEPEIiKy
Cy0’€KTIB amneNsiiHOr0 OCKapKeHHS, Ta aHalli3 Tepe-
JIKY CyIOBHX pillIeHb, SKi MOXYTh OyTH OCKapXeHi B
anessIiHHOMY TTOPSAKY.

Bukiaan ocnosHoro marepiany. IIpouenypy npu-
HHSTTS pillIeHb Cy[AOM amessiliiHOl iHCTaHIii YMOBHO
MOYKHA TIOJIJINTH Ha KilbKa erariB. Tak, mpouecyaibHi
Qi cymy amessiiiHol 1HCTaHIlii, OB’ s13aHl 3 TOYaTKOM
BIIKPUTTS anessIliHHOTO MPOBAKCHHS, MOUYNHAKOTHCS
3 MOMEHTY TIOJIaHHSI CTOPOHOIO 200 CTOPOHAMH KPHMi-
HAJBHOTO TPOBAKCHHS aleIAinHIX CKapr y MeKax
CTPOKIB amleNsmiiHOTO OCKap)KeHHs, TepeadayeHux
cT. 395 KIIK, yepe3 MicIieBUi Cy/I, & B OKPEeMHUX BHITA]I-
Kax — 0e3MoCepeIHbO JI0 CYIy amnelsIiiHOI 1HCTaHIIT
(ockap:KeHHS PillIeHb CIIIAYO0TO CYIL).

Ha namy nymKy, 3acTOCYBaHHS 3aKOHO/ABIIEM Tep-
MiHa «amnessmiiHa ckapra» HE MOBHOIO MIpOIO BifIo-
BiJla€ CyTi amMesIiHHOTO 3BEPHEHHS 1O CyAy BHIIOi
inctaHuii. CyTb 3BepHEHHs 10 amlemNsiiiHol iHCTaHLii
MOJISITa€ Y BUMO31 aressHTa, IKHH He TIOTOKYEThCS 13
MPUUHATHM CYTOBHM PILlICHHSIM MICIIEBOTO CYy, Tmepe-
BIPHTH Take PIIICHHS HA MPEAMET 3aKOHHOCTI. Y pasi
3aJIOBOJICHHS ameJIANiiHOl cKaprd Oyao O JIOTIYHHM
BH3HABAaTH 1 JIii MICIICBOTO Cy/ly HE3aKOHHMMH (3a aHa-
JIOTIEF0 OCKAp)KEHHsI CIITIOMY CYIII pillleHb, Ik, 6e3-
TUSUTBHOCTI cimirgoro, npokypopa (cr. 307 KIIK)), ane

103



Cepis I[IPABO. Bunyck 45. Tom 2

HE3aKOHHUM MO>Ke Oy TH BU3HAHE JIUIIIE CYIOBE PIllICHHS,
SIKe OCKapIKy€ETHCS B allSIIIIHHOMY TOPSIKY. ATICTISTHTH
(IpoKypop, 3aXMCHUK, OOBHHYBAYCHWH, MOTEPIIINH),
KOPHCTYIOUHCH CBOIM IIPaBOM Ha TIEPEITIA] CYIOBOTO
pIlIIeHHS, HE CKapKaThCs Ha i1 MiCIIEBOTO CyJ1y, a BUMa-
rarTh MEPEBIPKH CYIOBOTO DIllICHHS CYJOM amelsiiii-
HOI 1HCTaHIIIi.

Kpim Toro, mpokypop sK MpelCTaBHHK [EpXKaBH,
Jii SIKOrO CHOpsIMOBaHI Ha 3aXUCT OCOOM, CyCHiib-
CTBa, JCP)KaBH Bil KPUMIiHAIBHUX MPABOMOPYILICHb,
B Pa3l HE3roiu 1 CYIOBUM pILIEHHSIM MICIEBOTO CYY,
3000B’s13aHMI BUMATaTH BiJl Cyly BUIOi IHCTAHIIIT BCTa-
HOBJICHHS CIIPaBETUBOCTI, IUIIXOM IEPEBIPKH CYIO0-
BOTO pIIICHHS Ha ITiJICTaBl TOJAaHHS came amnelsiiHol
BHMOTH PO MEPETIIST TAKOTO PIllICHHS.

Takox 13 yuaHOro KIIK BHIUIHMBaE, 1mo mpokypop
Mae MpaBo Ha anensiiiiHe noganus (4. 4 ct. 36 KIIK),
TOJI SK 3aXUCHUK, SIKUI HAIUISETHCS TIPaBAMU OOBHHY-
Bau€HOT0, Ma€ MPaBO OCKAPKYBaTH CYJIOBI PIilIEHHS 10
Bumux cyais (4. 4 c1. 42 KIIK). Takum unnom, y KIIK
3aKpIIJICHO aneNnsIiiiHe MOJaHHs Al CTOPOHU OOBHHY-
BAuCHHS, a JJISI CTOPOHU 3aXUCTy Ta JUIsS MOTEPIILIOro
nepeadadeHe MpaBo Ha OCKapKEHHs CYJJOBOTO PillICHH:,
ta BomHOUac y cT. 396 KIIK 3akoHonmaBIeM BXKe 3aCTO-
COBYETHCSI MOHATTS «ameJsIIiiHa CKapray, Mo CBiqIUTh,
I0: MO-TIepIIe, CTOPOHH KPUMIHATIBHO IPOBAKECHHS
3HAXOISATHCS Y HEPIBHOMY MPOLIECYyaTbHOMY CTAaHOBHIII
om0 GopMH 3BEpHEHHS JI0 Cy/Iy alesimiiHOl 1HCTaH-
mii, a mo-;pyre, HasBHA BIJICYTHICTh YITKOTO BH3HA-
4eHHS (hOPMHU 3BEPHEHHS 10 CYIy alesIiiHoi iHCTaH-
1ii (ckapra, MmojiaHHsl, TOIIO).

Tomy, Ha Hamry JyMKy, OUTBII KOPEKTHHM Oyao 0
3actocyBanHs y unHHOMY KIIK Tepmina «amensuiiiHa
BHMOT'ay, SIKUI MOBHO BiZJ0Opaskae CyTh 3BEPHEHHS CTO-
POHU KPUMIHATBHO TPOBAKCHHS JI0 CYAy alesiiHO1
iHCTaHIii, a00 Xk, 3a aHanoriero KITK 1960 p., 3actoco-
BYBaHHS TEPMiHA «aressiis.

[Tepenix oci0, sKi MaloTh MPaBO Ha amelsIiiHe
ockapxeHHs1, nependadennid ct. 393 KIIK, BiamosigHO
70 SIKOI ameNsIiifHy CKapry MaroTh MpaBO IOAATH:
1) oOBMHYBaueHHIA, CTOCOBHO SIKOTO YXBaJleHO OOBH-
HyBaJIbHUM BUPOK, MOro 3aKOHHUI IpEICTaBHUK YU
3aXMCHHUK — Y YaCTHHI, II0 CTOCY€EThCS IHTEPECiB OOBU-
HYBauCHOTO; 2) 0OBUHYBaYeHUI, CTOCOBHO SIKOTO yXBa-
JIEHO BUIPaBAyBaJIbHUN BUPOK, MOr0 3aKOHHUH Ipen-
CTaBHHUK YM 3aXMCHHUK — B YaCTHHI MOTHBIB 1 MijcTaB
BUIIPAaBIAHHs;, 3) MiA03pIOBaHUM, OOBHHYBa4YeHUl,
HOro 3aKOHHWI TPEICTaBHUK YU 3aXHCHUK; 4) 3aKOH-
HUH TPEICTaBHUK, 3aXHCHUK HEMOBHONITHROTO YH CaM
HETOBHOIIITHIHM, MOJ0 SKOTO BHUPINIYBAJIOCS MUTAHHS
PO 3aCTOCYBAaHHS IPHUMYCOBOTO 3aXOIy BHXOBHOTO
XapakTepy, — B YaCTHHI, 1110 CTOCYEThCS IHTEPECIB HETo-
BHOJIITHBOTO; 5) 3aKOHHWH MPEJICTABHUK Ta 3aXMCHHUK
0co0u, MOA0 KO BUPINIYBAIOCS MUTAHHS MPO 3aCTO-
CYBaHHSI TIPUMYCOBHUX 3aXOJiB MEJMYHOTO XapakTepy;
6) npokypop; 7) noTepminuii ado Horo 3aKOHHUH Tpe-
CTaBHHK YW TPEACTAaBHUK — y YACTHHI, 110 CTOCYETHCSA
IHTEpeciB MOTEPIIIIOro, ajie B MEXKaX BHMOT, 3asBICHUX
HUMH B CYy/li MEPIIOi 1HCTAHIII1; §) MUBUILHUHN 1MO3HUBAY,
Horo mpeacTaBHUK a00 3aKOHHHY MPEICTaBHUK — Y Yac-
THHI, II0 CTOCYETHCS BHPIMICHHS IMBUIHLHOTO IO30BY;

9) MUBLIBHUE BIAMOBIAaY a00 HOro MpenCcTaBHUK — Y
YaCTHHI, IO CTOCYETHCS BUPIIICHHS [TUBUTFHOTO TTO30BY;
9-1) mpeACTaBHUK FOPUINYHOT 0COOH, IIOI0 SKOT 3/ii-
CHIOETBCSI TIPOBA/KEHHSI, — Y YaCTHHI, 1[0 CTOCYETHCS
iHTepeciB ropuaudHoi ocodu; 9-2) dizmuHa abo ropH-
JIUYHa 0c00a — y YaCTHHI, IO CTOCYEThCS ii iHTEepeciB
i 9ac BUPIMICHHS MUTAHHS PO OO PEUOBHX JOKa-
31B, IOKYMEHTIB, siKi Oy/nu HajiaHi cyy; TpeTs ocoda —y
YACTHHI, 10 CTOCYETHC il IHTEpECiB Mijl yac BUPIIICHHS
MUTaHHA PO crienianbHy KoHgickauito; 10) iHmi ocodou
y BUnajkax, nepeadauennx KITK.

TakuM 4rHOM, TIOJJTAaHHS aNENSIiHHOI CKapTH € Tpa-
BOM CTOpiH a0o0 1HIIKX OCi0, Mepelik SKUX € HiIOUTO
BUYEPITHUM Ta HE IIIUITa€ TMOMNPIOBATEHOMY TIIyMa-
YEeHHIO. AJIe 3aKOHOJABIIEM, 30KpeMa, BCTAHOBJICHO, 10
MIPaBO Ha areNsIiiiHe 0OCKapKeHHS MatoTh 1HII 0CO0U Yy
Bunaakax, nepenpdadennx KIIK. Tak, ct. 24 KIIK nepen-
0a4eHo, 10 rapaHTYEThCS MPABO Ha TMEPEIVIS]T BUPOKY,
YXBaJl Cy1y, 0 CTOCYETHCS MpaB, CBOOO]] YU IHTEPECiB
0co0u, CyJIOM BHII[OTO PiBHS B MOPSIIKY, IEpe0aueHOMY
KIIK, He3anexHo Big TOro, 4 Opasa Taka ocoda y4acTb
Y CYJIOBOMY PO3IJISAII.

Po3misijaroun MHUTaHHS IIONO MOXKJIMBOCTI amess-
IITHOTO OCKap KCHHS BHPOKY CyHdy HEpIIoi iHCTaHIii
ocobamu, sIKi He BKJTIOUEHI 10 CY0’€KTIB anessiiiHoro
OCKapKeHHsI, BapTO 3BEpPHYTH yBary Ha IpUIucH 4. 4
cr. 394 KIIK mromo migcras Ta Kojia oci0, sIKi MaroTh
MPaBO OCKAP)KUTH BUPOK MICIIEBOTO CYIy Ha MiJCTaBi
VIO MK TIPOKYPOPOM Ta OOBHHYBaYCHUM/TIII03PIO-
BaHUM TPO BU3HAHHA BUHMU. | sikino cr.ct. 24, 293 KIIK
nepe0aueHo MpaBo Ha aresiiifHe 0CKapKEeHHS 1HITM
ocobamu, Mpasa SKUX MOXKYTh OyTH MOpPYILIEHi, TO aHa-
mi3 ct. 394 KIIK Hamae migcTaBu AiTH BUCHOBKY PO
Te, 10 Mepelnik ocid, SKUM HaJZaHO MpaBO Ha OCKap-
JKEHHs BUPOKY Ha MiICTaBl YroJy PO BU3HAHHS BUHH, €
BUYEPITHUM, Ta 3aKOHOJABCTBOM He IepeadaueHa Mox-
JMBICTh OCKaP)KEHHS TAKOTO BUPOKY HIIUMH 0COOaMHU,
9y TIpaBa MOXKYTh OYTH ITOPYIIIEHi, 110, Ha HAIITy JYMKY,
HE y3TOKYETHCS 13 3aralIbHAM IIPHHITUIIOM KPUMiHATb-
HOTO MPOBAKEHHSI I0JI0 MPpaBa Ha amnelAinHUN mepe-
IJISIT CYJIOBOTO PIllIEeHHS 0CO000, 4Hi MpaBa MOPYIIIy-
IOThCS TIPUHHSATTAM TAKOTO DIIICHHSIM, HE3AJICKHO BiX
TOTO, uM Opasia Taka 0coda yuacTh y CyI0BOMY O3S
(ct. 24 KIIK).

Bapro 3BepHyTH yBary Ha pimeHHS BepxoBHoro
Cyny VYkpainu [1], B ikoMy Cy[ BH3HauuB, L0, OKPIM
HOPM, CT. 7,4. 6 cT. 9, 4. 1 Ta 2 cT. 24, 4. 4 c1. 394 KIIK,
SKi TPU3HAYCHI TapaHTyBaTH IOCTYI IO HPaBOCYIIS,
e OCHOBOITOJIOKHUM TMPHHITUII BEPXOBCHCTBA IIpaBa
rapantye Koncrurymis Ykpaiau (4. 2 ct. 55, m. 8 u. 3
ct. 129). HaBenene nepekonye Cyn y TOMY, IO BiJCYT-
HICTh «IHIIMX OCI0» y BUUEPITHOMY TIEPETiKy Cy0’€KTiB
ockapxeHHs, nependadernomy ct. 394 KIIK, 3a ymoBH,
IO CyJOBE PIIICHHS CTOCYEThCS 1X TpaB, cBOOON Ta
IHTEpECiB, HE € MEPEIIKOI0K Y JOCTYII 10 TPABOCYIS
Ta 3BEpPHEHHS JI0 CyAy BHUIOi 1HCTaHIi, 0 mepeada-
yeHo 4. 2 cT. 24 KIIK. Tak, 3Bu4aifHo, 3a TakKMX yMOB
HWAeTbCs PO OKPeMHUU BUIIAJIOK OCKApKEHHS CYIOBOTO
pimieHHs 0co0010, sika (OpMaIbHO HE BKJIIOYEHA [0
KOJa CyO0’€KTIB OCKap)KCHHs (CICIialibHUH TOPSIOK
YXBaJICHHS BUPOKY Ha IMIACTaBI Yroad MiX MPOKYpO-
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POM Ta MiT03pIOBaHIM, OOBHHYBAaUCHHIM), aJie IPaBO Ha
OCKap>KeHHS PIlICHHS CYy [0 BUIIOI IHCTaHIIIi y TIepe-
0OayeHUX 3aKOHOM BUIIAJIKAX € HEB1A €MHOIO CKJIAI0BOIO
YaCTHHOIO HAlliIOHAIBHOI CHCTEMH 3aXHCTY HOPYIICHOTO
MpaBa B KPUMIHATLHOMY TIPOBAJKCHHI.

Tomy, Ha Hamry JyMKY, HEOOXiTHO Tepea0adyuTH B
cT. 394 KIIK MOXNUBICTh amessiifHOrO OCKap KCHHS
BHUPOKY Ha MiJCTaBl yroj sk Mpo BH3HAHHS BHHU MiX
MPOKYPOPOM Ta TiJI03PIOBAHUM/O0OBUHYBAYE€HUM, TaK i
BHUPOKY Ha MiACTaBi yroJu Mpo MPUMHUPEHHS MK Mif-
03pPIOBAaHNM/O0OBHHYBAYE€HUM 1 MOTEPHIIUMH OCOOaMH,
4Hi IpaBa MOXKYTb OyTH MOPYIICHI HE3aJIEKHO BiJl TOTO,
9 Opaiu Taki 0CcOOM y4acTb y CYJIOBOMY PO3IIISIi,
mo Oy/ie BIAMOBIAATH 3arajlbHOMY NPHUHIIMITY KpUMi-
HaJBHOTO TMPOBaDKEHHS, nependadeHoro cr. 24 KIIK.
VY cBOIO Hepry, IOTpHMAaHHS IIHOTO TPUHIHUIY Oyne
rapaHTi€ro peaizallii mpaBa Ha JJOCTYII J0 TPaBOCY IS,

Hlomo cymoBuX pilieHb, SKi MOXYTh OyTH IpeamMe-
TOM areJsIIifHOTO OCKApKEeHHs, BAPTO 3a3HAYUTH TICBHI
MOMEHTH.

[Tin ywac mOCymoBOrO pO3CIHigyBaHHS, BiIMOBIIHO
Jo cT. 309 KIIK, MoxxyTh OyTH OCKapeHi B anesiiii-
HOMY HOPSAKY YXBaJH CIiA4Oro cyaui npo: 1) BigMoBy
y HaJaHHI O3BOJy HA 3aTPUMaHHS]; 2) 3aCTOCYBaHHS
3amo01’KHOTO 3aX0Ny Y BUIVISAI TPUMAHHS i BapTOIO
abo BIJIMOBY B HMOTO 3aCTOCYBaHHIi; 3) TPOIOBXKCHHS
CTPOKY TPUMaHHs IIiJi BapTO abo0 BIJIMOBY B HOTrO
MIPOJIOBXKEHHI; 4) 3aCTOCYBaHHS 3allO0IKHOTO 3aXO0.y
y BUDISAJI JIOMAIIHLOTO apermTy ado BiJIMOBY B HOTO
3aCTOCYBaHHI; 5) MPOJOBKEHHS CTPOKY JIOMAIIHBOTO
apemrty abo BiIMOBY B HOro MpOAOBXKEHHI; 6) momi-
HIEHHSA 0CO0M B MPUMMaIbHUK-PO3MOAITBHHK JUIS I TSH
a0o BIIMOBY B TakoMy IMOMIIlIEHHi; 7) MPOJOBXKCHHS
CTPOKY TPUMaHHSI 0COOM B NMPUHMAIIbHUKY-PO3MOIiTb-
HUKY JUisi JiTed a0o BiMOBY B HOTO MPOJIOBXKEHHI;
8) HampaBiieHHS OCOOM JI0 MEIMYHOTO 3aKJiaay s
MIPOBECHHS NICUXIaTPUYIHOI EKCIIEPTH3H 200 BIIMOBY Y
TaKkOMy HaIlpaBlieHHIi; 9) apemT maiiHa a0 BiIMOBY Y
HbhOMY; 10) THMYACOBUIl JOCTYI 10 peyeH 1 JOKyMEH-
TiB, SKMM JIO3BOJICHO BHJIYYCHHS pedei i JIOKYMEHTIB,
K1 TIOCBITIYIOTh KOPUCTYBAHHS MPABOM Ha 3/11HCHEHHS
MiIPUEMHHALIBKOT JISUTBHOCTI a0 1HIINX, 33 BiJCYT-
HOCTI SIKUX (hi3udHa 0coda-MiANpHUEMEIs YU IOPUANTHA
0co0a 1mo30aBIIOTHECS MOKIIMBOCTI 31HCHIOBATH CBOIO
JisubHICTB; 11) BiACTOpOHEHHS BiJ mocaau abo BiAMOBY
y HbOMY; 12) BiIMOBY y 31iliCHEHHI CIIEIiaIbHOTO 10CY-
JOBOTO posciimyBanHA. [lin yac 1ocymoBoro posciuiay-
BaHHS TAaKOK MOXKYThb OyTH OCKApKEeHI B aleISIIIHHOMY
MOPSIIKY YXBAJH CIIUOTO CYAII IIPO BiIMOBY Y 3a10BO-
JICHHI CKaprd Ha ITOCTAHOBY PO 3aKPHUTTS KPHMiHAIIb-
HOTO IMPOBAKCHHS, TIOBEPHCHHS CKAaprH Ha DPIlICHHS,
Il uM Oe3misITBHICTB CJITYOT0, MPOKypopa ado Bif-
MOBY Y BIIKpUTTI IPOBAKCHHS 110 Hild. CKapry Ha iHII
YXBaJM CIIIJJYOTO CY/JIi OCKapKEHHIO HE MiJIATAI0Th 1
3alepeyueHHs] MPOTH HUX MOXYTh OyTH TOJaHi Mg 4ac
MiJITOTOBYOTO MPOBAKEHHS B CY/Ii.

B anensuiiiHoMy HOpsaKy, BiAMOBiAHO 10 cT. 392
KIIK, MoxyTb OyTH OCKAp:KEHI CyHOBi pIlLICHHS, SIKi
OyiM yxBaJIeHi cyJamMH NepuIoi iHCTaHIil 1 He Habpanu
3aKOHHOT CWJIM, a came: 1) BUpPOKM, KpiM BHIAJKIB,
nependadenux cr. 394 KIIK; 2) yxBaau npo 3acrocy-

BaHHS YU BIZIMOBY y 3aCTOCYBaHHI IIPUMYCOBHX 3aXOJIiB
MEIUIHOTO 200 BUXOBHOTO XapakTepy; 3) 1HII yXBall y
Bumnaakax, nependadennx KIIK. YxBanu, mocraHoBieHi
IiJ] 9ac CyJI0BOTO MPOBADKCHHS B CYJIi TEpIIOi iHCTaH-
1ii 10 yXBaJCHHS CyJIOBUX DIillleHb, TIepen0adeHux . |
cT. 392 KIIK, okpeMOMy OCKap»ECHHIO HE ITiUISTaroTh,
KpiM Bumazakis, mnepembadenux KIIK. 3amepeuenns
MPOTU TAKUX YXBaJ MOXYTh OyTH BKIIIOUCHI JO amess-
LiifHOI cKapru Ha cyfnoBe pilleHHs, nepeadadcHe 4. 1
uiei crarti. B anenduiiHoMy MOPSAKY TaKOXX MOXYTb
OyTH OCKapsKeH1 yXBalld CIITYOTO Cy[Ji y BHUIAJKax,
nepeabdaueHnx uum Kogexcom.

Otxe, ynaauM KIIK mepenbauenunii nmepemik cymo-
BHX pIIICHb, SIKI MOXKYTh OyTH OCKap KeHI B aressiii-
HOMY TIOPSIIKY Ha CTajii JOCYIOBOTO PO3CIiayBaHHS,
TOOTO 3aKOHOJIABIICM BCTAHOBJICHA JIOJATKOBA TapaHTis
JIOTPUMAaHHS MPaB OCOOM IIiJ| Yac JOCYIOBOIO PO3CIIi-
JyBaHHS, Ta ICHY€ MEPEIiK CyAOBHX PIlICHb MiCIICBOTO
Cyny, K1 yXBaJIFOIOTHCS i1 Yac pO3TIIsiAy CIIPaBHU IO CYTi
Ta MOXKYTh OyTH OCKAp>KCHI B aNeNsIiiiHOMY MOPSIKY.

INepenik pimieHs MIiCLEBOTO Cyay, SIKi MOXYTb OyTH
OCKAp>KEHi B amnesliiHOMY HOPSJKY, HIOUTO € BUUEpI-
HUM Ta 3 METOIO JJOTPUMAaHHS MPpaB 0COOH IiJ] Yac J0Cy-
JIOBOTO  PO3CIIAYBaHHS, BCTAHOBJICHHI BUYCPITHUH
MepesiK pillleHb CIITY0TO CY/Ii, SAKi MOXYTh OyTH TIpe-
METOM Ieperisay CYJIOM aressIiHHOT IHCTaHIIIT.

Pazom i3 Tum c1. 309 KIIK nepenbaueHo, 30kpema,
anersIiiHe OCKapKeHHSI YXBaJ M CIITYOTO CYIJIi TPO
apemT MaitHa abo BiAMOBY y HboMy. Takox cT. 174 KIIK
nependadeHo, Mo MiZ03pIOBaHMUN, OOBHHYBAaUYCHHH, IX
3aXMCHHK, 3aKOHHUH TMPE/ICTABHUK, 1HIIUI BIACHUK 200
BOJIOJIAp MaifHa, MPEICTAaBHUK OPUIANYHOI 0COOH, 1010
K01 311HCHIOETHCS IPOBAKEHHS, SIKi He OyJIn MPUCYTHI
i Yac po3MIsly MUTaHHS MPO apeliT MaiiHa, MaroTh
MPaBO 3asBUTH KJIOMOTAHHS IPO CKACYBAHHS apeIiTy
MaliHa MOBHICTIO a00 4acTKOoBO. Take KIIOMOTAaHHS IIij
9ac TOCYI0BOTO PO3CIITYBaHHS PO3MIIIAETHCS CIILTIHM
CYIZICI0, a Tl 9ac CYIOBOTO IMPOBAKEHHS — CYIOM.
BinmMoBa ciiyoro cyyii y CKacyBaHHI MOBHICTIO a0o
YacTKOBO apeliTy MaifHa B ameisifHOMY TOpSAKY He
OCKaP)Ky€THCA.

OTxe, unaanM KIIK nepen6adena npoueaypa Haka-
JICHHsI apelITy Ha MaiHO, 1HIlIaTOPOM SIKOi € CIiT4uid
Ta/abo MPOKypop, Ta, B pasi BiIMOBU CIiAYOTO CYIJi Y
3aCTOCYBaHHI apelTy MaiiHa, CTOpPOHA OOBHHYBaYCHHS
He 1o30aBlieHa MOXIIMBOCTI 3BEPHYTHCS 3 amemsiiii-
HOIO CKaproro 10 cyay Buioi iHctanuii (. 9 4. 1 ct. 309
KIIK). Takox KIIK nepenbaueHa mporeaypa MOBHOTO
a00 YaCTKOBOTO CKAaCyBaHHs apeIlTy MaiHa, sika MOXKe
OyTH 1HIIIHOBAaHA CTOPOHOKO 3aXHMCTy ab0 3aKOHHHM
MPEJCTABHUKOM, 1HIIIMM BJIIACHUKOM a00 BOJOALIBIICM
MaiiHa, MPEJCTABHUKOM FOPUINYHOT 0COOH, MO0 SKOi
3IIHACHIOETBCS TPOBAJDKEHHS Ta SKi HE Opaiu ydacTi
Yy pO3MIsAl KIOMOTAaHHS MPO HAKIIAJCHHS apelTy Ha
MaiiHO. Alle BiJIMOBa CIYOTO CYIAl y 3aJ0BOJICHHI
KIIOTIOTAHHS MPO TIOBHE 200 YaCTKOBE CKAaCyBaHHs ape-
IITy MaifHa B aneaLiifHOMY HOPSIKY HE OCKapKy€eThCs.

TakuMm 4MHOM, CTOpOHa OOBHHYBauyeHHs (iHiLliaToOp
aperiTy MaifHa) HaJliieHa TIPaBOM Ha arlelsIiiiHe ocKap-
JKCHHSI PIIICHHS CIITY0ro Cy[Ji PO BiMOBY y HakIa-
ICHHI apemTy Ha MalHO, TOHl SK CTOpPOHA 3aXWHCTY,
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IHIIIMKA BIIACHUK a00 BOJIOALICIL MaiiHa, MpPEeACTaBHUK
FOPWJIMYHOI OCOOM, IIONO SKOT 3/IHCHIOETHCS IMPOBa-
JOKCHHSI, TI030aBJICHI MOXKJIIMBOCTI OCKapHUTU IO CYIY
BHIIOI 1HCTAHIIIT PIMICHHS CIIY0T0 Cy/JIi PO BiJIMOBY
y CKacyBaHHI apeIiTy MaifHa, 10, Ha Hally TyMKY, HE
BIJIIIOBi1a€ 3arabHOMY MIPUHIUITY KPUMIHAIBHOTO MIPO-
Ba DKeHHsI, iepeadaueHoro ct. 24 KIIK.

OCKiNBKM TiJ 4Yac KPUMIHANBHOTO TPOBAKECHHS
Moxe OyTH 3aCTOCOBaHE OOMEKCHHSI KOHCTUTYIIITHOTO
mpaBa ocoOu (sika, B OKPEeMHUX BHIIAJIKaX, HE Mae CTa-
TyCcy B KPUMIHAJbHOMY IPOBAPKEHHI) Ha BOJIOIIHHS,
KOPHCTYBaHHSI PO3MOPSDKCHHS CBOIM MalHOM, ILIs-
XOM 3aCTOCYBaHHs apeIluTy MaifHa, TO, Ha HaIly AYMKY,
HasBHICTH TIpaBa CTOPOHH 3aXHCTY, IHIIOTO BIACHHKA
abo BOJIOJIUIBI MaliHa, NPEACTABHUKA HOPUINIHOT
0co0u, MO0 SKOT 3MIMCHIOETHCS TIPOBAKCHHS Ha arie-
TSAIAHE OCKap>KEeHHsI PIIICHHS CJIITYO0TO CY/II ITPO Bifl-
MOBY y CKaCyBaHHI apemTy MaifHa Oy/ie y3ro/KyBaTHCs
13 3arajlbHOI0 3aCajiol0 KPUMIHAJIBHOTO MPOBA/KCHHS,
nepenbdadeHoro ct. 24 KIIK, ta, ronosue, Oyzie A01aTKO-
BOIO TapaHTIEI0 MEPEBIPKH BUIIUM CyAOM OOIPYHTOBa-
HOCTI CYZIOBOTO OOMEKEHHS IpaBa 0COOM Ha BOJIOIHHS,
KOPHCTYBAHHS 1 PO3MOPSIIKEHHSI CBOIM MalHOM, TIepe/-
6auenoro ct. 41 Koncturynii Ykpainu.

Takox BapTO MPUIUIATH yBary pillICHHSM, SKi CyJ
ameNAIiHHOT 1HCTAHIIIT BIIpaBi MOCTAHOBUTH 33 HACII-
KaMH CYIOBOTO pO3IJisiny. Tak, OJHUM i3 pillIeHb, SIKE Ma€e
MpaBoO MPUHHATH CyJ aressAIiiHHOT 1HCTaHIIIl, € cKacy-
BaHHS BUPOKY 200 YXBAaJIH 13 3aKPUTTIM KPUMIHATBHOTO
MPOBAKEHHSI, SKIIO OyIyTh BCTAHOBIICHI ITiJICTaBH,
nependaueni ct. 284 KIIK, mo Takox € miacTaBoro s
YXBaJICHHs BUITPABIYBaJbHOTO BUPOKY CYIOM MEPIIOL
1HCTaHIII.

TakuM 9UHOM, SIKIIIO MICIIEBUI Cy/l Ma€ IMpaBo yXBa-
JUTU BUIPABIYBaJIbHUN BHPOK, TO aHami3 cT.cT. 407,
418 KIIK cBiguuTh Mpo Te, 110 Cy/1 anesaiiiHoT iHCTaH-
i1 MOXKE JTUIIE MPUUHATH YXBaIy PO 3aKPUTTS KPUMi-
HAJIFHOTO MPOBAHKEHHS, B TOW CaMHUH Yac, CKaCOBYIOUH
BHPOK MICIICBOTO CY/y MOBHICTIO a00 YaCTKOBO, BIPaBi
YXBaJIUTH CBIl BUPOK, ajie JIUIe OOBUHYBAIbHUN.

Aute, Bigmosigno 1o 4. 1 ct. 88 KK, ocoba BusHa-
€TBCSl TAKOIO, IO MAa€ CyAWMICTb, i3 THS HaOpaHHS
3aKOHHOI CHJIM OOBHMHYBAJIbHHUM BHPOKOM 1 J0 IOra-
meHHs abo 3HATTA cyaumocTi. ToOTo i3 3a3HaueHoi

HOPMH BHILIHBAE, IO Y pa3i IOCTAHOBJICHHS BHITPABIY-
BAJILHOTO BHPOKY 0c0o0a BU3HAETHCS TAKOIO, 1[0 HE Ma€
CYIMMOCTI, Ta B TOW CaMWU{ 4ac BHHECCHHS arelsiiii-
HUM CYIOM YXBAaJIH TIPO 3aKPUTTS KPUMIHAIBHOTO IIPO-
Ba/KEHHS HE € IMACTaBOIO I BU3HAHHSI 0COOM TaKoOIo,
0 HE MAa€ CYAUMOCTi, OCKINBKH BHIIPABIYBAJIbHHUN
BHUPOK Ta yXBajia MO 3aKPUTTS KPUMIHAIBHOTO MPOBa-
JUKEHHS — He TOTOXHI Cy/IOBi PillICHHS.

Otxe, ocoba Oyae MaTu CyguMICTb TIPU TOMY, IO
aneNsiiHUM CyIOM II010 Hei Oyne 3aKpuTo KpUMi-
HaJIbHE MIPOBAKCHHS?

ToOTO, AKIIO Cy/I amessiiiHOl iHCTaHIl 3a HasB-
HOCTI MiJICTaB 3000B’sI3aHUIM YXBAJIUTH a00 3aJIHIIUTH
B CHJII OOBUHYBAJIBHUI BUPOK, TO 33 HASSBHOCTI ITi/ICTaB,
nepeadauenux cr. 284 KIIK, BiH 3000B’s3aHul yXBa-
JUTH BUIIPABIYBaJbHUN BUPOK, IO OyJe BiIMOBiIATH
MIPUHIIMIY TPE3yMIIIii HEBUHYBATOCTI, BIAMOBIIHO [0
K0T, sik 3a3HauaB 51.0. MOTOBHIIOBKED, «HEIOBEICHICTh
BUHYBAaTOCTI PIBHO3HA4YHA JOBEJCHIN HEBHUHYBATOCTI»
[2, c. 84]». TobTO hopMyna Mae BUMNISAATH TAK: BUHYBa-
TUil — 0OBUHYBAJIbHUI BUPOK, HEBUHYBAaTHUI — BUIPAB-
JIYBAJbHUI BHPOK, TOMY, HA HAIIy IYMKY, Y YAHHOMY
KTIK HeoOxigHO nepedaqnT, Mo B pa3i BCTAHOBJICHHS
mifcraB, nependadeHux ct. 284 KIIK, cyn anensiiiiHoi
IHCTaHIIIT 3000B’I3aHUI YXBAJIUTH CaAME BHITPABIYBaIb-
HUW BUPOK.

BucnoBku. Braxxaemo, mo y unnnomy KIIK Bapto
nepeadauaT 3ampoBa/DKCHHS TEpPMiHA «aressIiifHa
BUMOTay a0 «amnesis»; nepeadauntu B cT. 394 KIIK
MOXKJIMBICTB aNeIISIIIHOTO OCKap KEHHsI BUPOKY Ha ITiJ-
CTaBl yrog sK NMpO BU3HAHHS BHUHU MDK IPOKYPOPOM
Ta TiJ03pIOBaHUM/O0BHHYBAYECHUM, TAaK 1 BHUPOKY Ha
MiACTaBl Yrogu Mpo MPUMHPEHHS MK MiI03pIHOBaHIM/
0OBHHYBAaY€HUM 1 MOTEPHIIUMH OcoOamH, 4Mi MpaBa
MOXYTb OyTH MOpYIIEH1, HE3aJIeKHO Bifl TOrO, Y1 Opaiu
TaKi 0COOM Yy4acTh y CyAOBOMY PO3IVISLII; Mepen0aunTH
MPaBO CTOPOHU 3aXWCTY, IHIIOTO BIIACHHKA ab0 BOJO-
IUTBI MaifHa, IPeJICTaBHAKA I0PUIMIHOT 0COOH, II0T0
SIKOT 3IIICHIOETHCS TPOBAKEHHS Ha amlelsIiiHe ocKap-
JKCHHSI PIIEHHsI CIITY0TO CY[UIl PO BIIMOBY Y CKacy-
BaHHI apemty MaiHa; rmepea0avyuTH, 1Mo B pa3i BCTa-
HOBIIEHHsI TijacTaB, nependoadenux cr. 284 KIIK, cyn
anensAiiHoi 1HCTaHIii 3000B’sI3aHUI yXBaJIUTH came
BUIIPAByBaIbHUI BUPOK.
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